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Abstract 

 

The Strait of Malacca is one of the busiest straits in the world with more than 60,000 vessels through the 

strait per year. This strait is located in strategic location to connect west part and east part of the world. 

However, number of vessels transit and pass through the strait has effect on marine environmental issues. 

Pollution, especially vessel-based sources, may affect marine life. To settle the issues along with the 

boundary issue, Indonesia, Malaysia and Singapore have entered into some agreements to cooperate to 

manage the Strait of Malacca since 1970s. Recently, the concept of Cooperative Mechanism has been 

developed. Several meetings amongst these states have been done with some positive deals. With this 

concept, the littoral states believe that it can prevent, reduce and control of marine pollution in the Strait 

of Malacca. However, more progress is still needed to enhance from the implementation of the 

Cooperative Mechanism.  
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A. Introduction  

Strait of Malacca connects the Indian Ocean through Andaman Sea on the North and the South 

China Sea through the Straits of Singapore on the south. Extend approximately 800 km (500 miles) 

along the east coast of Sumatra and the west coast of Peninsular Malaysia makes it the longest straits 

used for international navigation. (Mokhzani Zubir, 2004 ; Nazery Khalid, 2009). The starting point of 

the straits is actually from the north-west by line from Ujung Baka i.e. the north-west edge of Sumatra 

(5°400N, 95°260E) to Laem Phra Chao the south edge of Ko Phuket Island Thailand (7°450N, 

98°180E). Meanwhile the end point of the straits is on the south-east by line from Tahan (Mount) Datok 

(1°200E, 104°200N) and Tanjung Pergam (1°100E, 104°200N). (Chua Thia-Eng et al., 2000) 

Picture 1.1: Strait of Malacca 
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The world’s map shows that the Straits of Malacca connecting the Indian Ocean and the South 

China Sea, which are used for international navigation, thus all ships enjoy the right of transit passage 

through the Straits of Malacca. Regime of transit passage under UNCLOS provides freedom of 

navigation to all ships includes military ships carried with it nuclear or any types of hazardous cargo to 

pass through straits used for international navigation. There are three basic elements for transit passage. 

First, the water must be strait. Second, strait must be used for international navigation and third, transit 

should be expeditious. (Abdul Haseeb, 2005). The states bordering straits or littoral states have no 

power to suspend the transit passage. (UNCLOS, Article 44). However, free passage through 

international straits raised another issue. Due to economic and environmental aspects, littoral states 

might hesitate to allow foreign ships to pass freely through straits which will harmful to their economies 

and marine environments without additional conditions. This issue is resolved by allowing more 

freedom for transiting ships than they enjoyed under innocent passage but less freedom than they 

enjoyed on the high seas. (Jeanine B. Womble, 2012). 

Under UNCLOS, right to transit passage must be exercised solely for the purpose of continuous 

and expeditious transit of the straits. As stated before, right to transit passage shall not be suspended. 

However, any activity which is not an exercise of transit passage remains subject to the other applicable 

provisions of the Convention. (UNCLOS, article 38(2) and (3)). Other applicable provisions referred to 

is rules on innocent passage. (UNCLOS, article 45). All vessels must comply with internationally 

accepted regulations, procedures and practices for safety at sea and for the prevention, reduction and 

control of pollution from vessels. (Abdul Haseeb, 2005). In the event where a ship not exercising its 

right of transit passage in the straits used for international navigation, the general regime of innocent 

passage will be applicable. (R.R. Churchill & A.V. Lowe, 1999). UNCLOS empowered the littoral 

states to deny passage and may take necessary steps to prevent passage which that deems to be 

prejudicial to their peace, good order and security. (UNCLOS, article 45). Thus, Straits of Malacca 

actually consists of two legal regimes i.e. the transit passage regime and the innocent passage regime. 

The regime of innocent passage occurred within the territorial sea of coastal states.(Nazery Khalid, 

2009). 

For the purpose of this paper, Article 19(2)(h) of UNCLOS provides that passage of a foreign 

ship shall be considered to be prejudicial to the peace, good order or security of the coastal state if the 

ship engage in any act of wilful and serious pollution contrary to this convention. Pursuant to this 

article, Article 233 of Part XII laid some exception to the non-suspension of vessels transiting through 

the straits used for international navigation. States bordering straits can suspend passage of foreign 

vessels if the passage causes major damage to the marine environment of such straits. (Mohd Hazmi, 

2012). 

Although the present status of Straits of Malacca is recognised as straits used for international 

navigation coupled with innocent passage, there is history behind this recognition. Before the UNCLOS 
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came into force, Indonesia and Malaysia refused to acknowledge the status of Straits of Malacca as high 

seas and an international straits as this will hinder their right to impede ships transiting the straits. Thus, 

in March 1970 these states signed a treaty to draw their maritime boundaries and granted only right to 

innocent passage for user states. By granting innocent passage, the sovereignty right of the coastal states 

is more secured where they have right to suspend the innocent passage if their security is threatened. 

United States and the Soviet Union felt unsecured and burdened with this treaty make a bargain to 

recognise Malaysia’s and Indonesia’s claims of 12 nautical miles of territorial sea in exchange of transit 

passage rights through the Straits of Malacca. Both states accepted this compromise and restore the 

status of Straits of Malacca as straits used for international navigation. The result of the agreement is 

that the straits contained two legal regime of transit passage and innocent passage as the states obtained 

its 12 nautical miles of territorial sea. The regime of transit passage however prevails over the innocent 

passage rights. (Carrie R. Wooley, 2010) 

Tracing back the historical background of Strait of Malacca in the 16th century, it has more than 

for hundreds years benefiting people around the world. It serves as sea route and facilitates the travels 

of people. As it provides economic links with the outside world, the world had witnessed a succession 

of kingdoms along the Straits of Malacca. From the Srivijaya Empire and the Malacca Sultanate to 

European colonialists, all these power became outstanding maritime empires due to its strategic ports 

alongside the Strait of Malacca. The Straits of Malacca was the major contributors to prosperity during 

that time. (S Jayakumar, 1998).  

In the present day Strait of Malacca is one of the busiest straits in the world used for international 

trade and transportation. This strait becomes the most strategic and important shipping lanes as it 

shortened the ship’s course navigates from the east continent to the west continent of the world and vice 

versa. It is recorded that in a year more than 60,000 vessels passing through the straits. Half of the 

world’s oil flows and one-third world’s sea-borne trade is actually carried through this strait. Countries 

like China, Japan and Korea that have to imports most of their raw materials and energy are very much 

dependent on the Straits of Malacca as much of their trade and energy imports are transported through 

this straits from the Middle East. (H.M Ibrahim & Nazery Khalid, 2007).  

B. Discuss and Result  

1. International And National Legal Framework To Prevent, Reduce And Control Of Pollution 

In general, marine pollution is regulated in UNCLOS III 1982. According to Article 1 of UNCLOS III 

1982. This definition is based on definition determined by UNESCO’s Inter-governmental 

Oceanographic Commission and the UN’s Group Experts on the Scientific Aspects of Marine 

(GESAMP) (R.R. Churchill and A. V. Lowe, 1999).  The definition of marine pollution is as follows: 

“Pollution of the marine environment” means the introduction by man, directly or indirectly, of 

substances or energy into the marine environment, including estuaries, which results or is likely to 

result in such deleterious effects as harm to living resources and marine life, hazards to human health, 
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hindrance to marine activities, including fishing and other legitimate uses of the sea, impairment of 

quality for use of sea water and reduction of amenities. 

Article 1 also defines “dumping” which has relation to marine pollution. The definition of dumping is 

as follows: 

(a) "dumping" means: 

(i) any deliberate disposal of wastes or other matter from vessels, aircraft, platforms or other 

man-made structures at sea; 

(ii) any deliberate disposal of vessels, aircraft, platforms or other man-made structures at sea; 

(b) "dumping" does not include: 

(i) the disposal of wastes or other matter incidental to, or derived from the normal operations of 

vessels, aircraft, platforms or other man-made structures at sea and their equipment, other 

than wastes or other matter transported by or to vessels, aircraft, platforms or other man-

made structures at sea, operating for the purpose of disposal of such matter or derived from 

the treatment of such wastes or other matter on such vessels, aircraft, platforms or structures; 

(ii) placement of matter for a purpose other than the mere disposal thereof, provided that such 

placement is not contrary to the aims of this Convention. 

 UNCLOS III 1982 regulates marine pollution in Part XII of Protection and Preservation of the Marine 

Environment (Article 192 – 237). This part comprehensively regulates on global and regional 

cooperation; technical assistance; monitoring and environmental assessment; international rules and 

national legislation to prevent, reduce and control pollution of the marine environment; enforcement; 

safeguards; ice-covered areas; responsibility and liability; sovereign immunity; and obligations under 

other conventions on the protection and preservation on the marine environment. This part shall be 

read in conjunction to Part III of UNCLOS III 1982 on Straits Used for International Navigation and 

other international law regimes.  

Every state has the obligation to protect and preserve the marine environment (Article 192 of 

UNCLOS III 1982). States have also sovereign right to exploit their natural resources while protecting 

and preserving them. In order to prevent, reduce and control marine pollution, states shall take 

individually or jointly all actions regarding marine pollution from many sources. Referring to Article 

207 - 212, marine pollution is come from five sources i.e. land-base sources, sea-bed activities, 

activities in area, dumping and vessel-based sources. These sources must be measured by every state 

including strait states to prevent, reduce and control the pollution. In fact, every state may enact its 

own national legislation and authority institution subject to international law of the sea and 

environment provisions. 

2. International Maritime Organisation Conventions 

In addition to UNCLOS III 1982, there are several international instrument related to marine 

pollution in the strait. Mostly, these international instruments are sourced from International Maritime 
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Organisation (IMO). Mary George lists down the IMO conventions relating to prevention, reduction 

and controlling of marine pollution as follows (Mary George, 2008): 

1. The International Convention for the Prevention of Pollution From Ships 1973 as modified by the 

Protocol 1978 (MARPOL 73/78); 

2. The 1997 Protocol to the MARPOL 73/78 concerning the prevention of air pollution from ships; 

3. The International Convention on Oil Pollution Preparedness, Response and Cooperation (the 1990 

OPRC); 

4. The Protocol on Preparedness, Response and Cooperation to Pollution Incidents by Hazardous 

and Noxious Substances (The 2000 HNS Protocol); 

5. The International Convention Relating to Intervention on the High Sea in Cases of Oil Pollution 

1969 (The 1969 Intervention Convention); 

6. The 1973 Protocol relating to the International Convention 1969 on Intervention on the high seas 

in cases of marine pollution by substances other than oil; 

7. The International Convention on the Control of Harmful Anti-Fouling Systems for Ships (The 

2001 AFS Convention); 

8. The 2004 Ballast Water Convention; 

9. The Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter 

(The 1972 London Conventions); and 

10. The 1996 Protocol to the 1972 London Convention. 

These additional instruments regarding prevention, reduction and controlling of marine pollution, 

anyhow, has made international instruments of marine pollution become more complex. Littoral states of 

the Malacca Straits like Indonesia, Malaysia and Singapore must comply with those instruments. 

Although it is believed that not all related conventions have ratified by respective country, application of 

International Customary Law has made them to comply the conventions (see Table 1.1).  

There are also other IMO Conventions indirectly related to Marine Pollution Management. They are as 

follows: 

1. International Convention on Civil Liability for Oil Pollution Damage 1969 (CLC) as modified by 

the 1992 Protocol (the 1992 CLC); and 

2. the 1971 International Convention on the Establishment of an International Fund for 

Compensation for Oil Pollution Damage (1971 Fund Convention) as modifief by the 1992 

Protocol (The 1992 Fund Convention). 

These two conventions have same important with the former ten IMO conventions above. 

Table 1.1: Ratifications of IMO Conventions Relating to Prevention, Reducing and Controling of 

Marine Pollution 

No. IMO Conventions Indonesia Malaysia Singapore 

1.  MARPOL 73/78 Yes Yes Yes 

2.  The 1997 Protocol on Yes Yes Yes 
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MARPOL 73/78 

3.  The 1990 OPRC No Yes Yes 

4.  The 2000 HNS Protocol No Yes Yes 

5.  The 1969 Intervention 

Convention 
No No No 

6.  The 1973 Protocol on The 

1969 Intervention Convention 
No No No 

7.  The 2001 AFS Convention No Yes Yes 

8.  The 2004 Ballast Water 

Convention 
No Yes No 

9.  The 1972 London 

Conventions 
No No No 

10.  The 1996 Protocol to the 1972 

London Convention 
No No No 

11.  The 1969 CLC Yes Yes Yes 

12.  The 1992 Protocol on the 

1969 CLC 
Yes Yes Yes 

13.  The 1992 Fund Convention No Yes Yes 

 Number of IMO Conventions 

and Protocols ratified 
4 9 8 

 

3. Littoral States National Legal Regime To Prevent, Reduce And Control Of Marine Pollution 

Nationally, each littoral state has its own regulatory and institutional framework. These 

regulatory and institutional frameworks specializing in marine pollution, however, are not stand alone. 

They are mutually connected to other regulatory and institutional sectors. At least, the sectors of 

marine, security and environment are sectors involved in regards of marine pollution. Other sectors 

may be involved depending to case-by-case situations.  

In regards to Indonesia national instruments, Indonesia has ratified UNCLOS III 1982 through 

Law No. 3/1985. This ratification has made Indonesia commitment to protect and preserve marine 

environment. Although without further regulation, ratification through Law No. 3/1985 is enough to 

make UNCLOS III 1982 apply in this country. However, to strengthen this provision, Indonesia has 

enacted several additional regulations as follows: 

1. Law No. 5/1983 on Indonesia Exclusive Economic Zone (EEZ);  

2. Law No. 6/1996 on Indonesian Territorial Water;  

3. Law No. 32/2009 on Protection and Preservation of Living Environment; 

4. Law No. 41/1999 on Forestry; 

5. Law No. 27/2007 on Administration of Coastal Areas and Smaller and Outer Islands as amended 

with Law No. 1/2014; 

6. Law No. 31/2004 on Fisheries as amended with Law No. 45/2009; and 

7. Law No. 17/2008 on Shipping. 
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All those Indonesia national regulations have their own speciality regarding sources-based pollution and 

its legal enforcer related to marine pollution in strait area. To know more detail about this, please see 

Table 1.2 below. 

Table 1.2: Indonesia Regulation and Institutional Agency on Marine Pollution 

Regulation Pollution Sources Sanction Institution  

Law No. 5/1983 on 

Indonesia EEZ 

Pollution from 

activities in area 

Criminal sanction, 

fine, civil remedies 

Indonesia Navy 

Law No. 6/1996 on 

Indonesian 

Territorial Water 

Sea-bed activities, 

activities in area, 

dumping and vessel-

based sources 

- Central government, 

municipal 

government and the 

Police. 

Law No. 32/2009 on 

Protection and 

Preservation of 

Living Environment 

Land-based pollution Administrative 

sanction, criminal 

sanction, fine 

sanction and civil 

remedies 

Central government, 

municipal 

government and the 

Police. 

Law No. 41/1999 on 

Forestry 

Land-based pollution 

and atmospheric 

pollution 

Administrative 

sanction, criminal 

sanction, fine 

sanction and civil 

remedies 

Central government, 

municipal 

government and the 

Police. 

Law No. 27/2007 on 

Administration of 

Coastal Areas and 

Smaller and Outer 

Islands as amended 

with Law No. 

1/2014 

Land-based pollution, 

Sea-bed activities and 

Activities in area 

Administrative 

sanction, criminal 

sanction, fine 

sanction and civil 

remedies 

Central government, 

municipal 

government and the 

Police. 

Law No. 31/2004 on 

Fisheries as 

amended with Law 

No. 45/2009 

Dumping and vessel-

based sources 

Administrative and 

criminal sanction 

Indonesia Navy, 

Indonesia Territorial 

Water Police, Civil 

Servant Investigator 

under the Ministry of 

Sea and Fishery. 

Law No. 17/2008 on 

Shipping. 

 

Dumping and vessel-

based sources 

Administrative 

sanction, criminal 

sanction, fine 

sanction and civil 

remedies 

Indonesia Navy, 

Indonesia Territorial 

Water Police, Civil 

Servant Investigator 

under the Ministry of 

Sea and Fishery. 
From those regulations, only Law No. 17/2008 on Shipping that has direct provision on preventing, 

reducing and controlling of marine pollution especially from shipping. Article 169 requires ship owners 

and operators to fulfil the requirement of management of safety and pollution prevention. This 

requirement further is regulated by subsidiary legislation subject to international and national legal 

regimes that apply. Certificate of that management will be issued by the authority in the form of 

Document of Compliance (DOC) for ship company and Safety Management Certificate for the ship. 
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Similar to Indonesia, Malaysia has also legislative frameworks for regulation on marine pollution 

as mentioned in Table 4.3. The most favor regulation used by this country against marine pollution is 

Environmental Quality Act 1974. It is because this Act covers all sources of pollution (a one-size-fits-all 

regulation). Although Environmental Quality Act 1974 is the main regulation for pollution, other acts or 

regulations are still also applied.   

Besides Environmental Quality Act 1974, there are also other acts that have specific provisions on 

preventions, reduction and control of marine pollution. They are Merchant Shipping Ordinance 1952 and 

Exclusive Economic Zone Act 1984 (EEZ Act). Section 306L – 306Q of the Merchant Shipping 

Ordinance 1952 regulates the issuance of certificate and obligation to hold certificate for all ship as 

compliance on marine pollution control and management. Meanwhile, EEZ Act adopts definition of 

dumping from UNCLOS 1982 and civil liability and burden sharing in its provisions. 

Table 1.3: Malaysia Regulation and Institutional Agency on Marine Pollution 

Regulation Pollution Sources Sanction Institution  

The Merchant 

Shipping Ordinance 

1952 

Dumping and vessel-

based sources 

Administrative, 

fine 

Prime Minister 

Department/Ministry of 

Natural Resources and 

Environment, Malaysia 

Maritime Enforcement 

Agency (MMEA) 

Continental Shelf Act 

1966 

Sea-bed activities and 

activities in area 

Fine, criminal 

imprisonment 

Ministry of Natural 

Resources and 

Environment, Malaysia 

Maritime Enforcement 

Agency (MMEA) 

Environmental 

Quality Act 1974 

Land-based pollution, 

sea-bad activities, 

activities in area, 

dumping and vessel-

based sources 

Fine, criminal 

imprisonment 

Ministry of Natural 

Resources and 

Environment (Director 

General of  Environment 

Quality) 

Exclusive Economic 

Zone Act 1984 

Dumping, vessel-based 

sources, sea-bad 

activities and activities 

in area 

Fine, criminal 

imprisonment 

Ministry of Natural 

Resources and 

Environment (Director 

General of  Environment 

Quality), Malaysia 

Maritime Enforcement 

Agency (MMEA) and any 

authorized officers 

Merchant Shipping 

(Oil Pollution) Act 

1994 

Dumping, vessel-based 

sources,  

Fine, criminal 

imprisonment, civil 

liability 

Ministry of Transport, 

Malaysia Maritime 

Enforcement Agency 

(MMEA) 

Fisheries Act 1985 Dumping, activities in 

area 

Fine, criminal 

imprisonment 

Ministry of Agricultures 

and Agro-based Industry, 

Malaysia Maritime 

Enforcement Agency 

(MMEA) 
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Different to Indonesia and Malaysia, Singapore has least legislative framework on prevention, 

reduction and control of marine pollution. However, Singapore effectively regulates marine pollution 

based on internal situation in its sea or water. It ratifies several conventions and then applies them to the 

country without further making any legislative frameworks. There are only two regulations enacted and 

has direct effect to prevent, reduce and control marine pollution. They are as mentioned in Table 1.4.  

Table 1.4: Singapore Regulation and Institutional Agency on Marine Pollution 

Regulation Pollution Sources Sanction Institution  

Prevention of 

Pollution of the Sea 

Act 1990 

Land-based sources, 

vessel-based sources, 

dumping 

Fine, criminal 

imprisonment, civil 

liability 

Maritime and Port 

Authority of Singapore 

(MPA) 

Merchant Shipping 

(Civil Liability and 

Compensation for Oil 

Pollution) Act 

Dumping, vessel-based 

sources 

Fine, criminal 

imprisonment, civil 

liability 

Maritime and Port 

Authority of Singapore 

(MPA) 

 

Prevention of Pollution of the Sea Act 1990 is the Act that gives effect to the International 

Convention for the Prevention of Pollution from Ships 1973 as modified and added to by the Protocol of 

1978. Meanwhile Merchant Shipping (Civil Liability and Compensation for Oil Pollution) Act 1998 is 

the Act to give effect to the International Convention on Civil Liability for Oil Pollution Damage 1992 

and to the International Convention on the Establishment of an International Fund for Compensation for 

Oil Pollution Damage 1992. Both Acts are related to the prevention, reduction and control of pollution of 

the sea and pollution from ships. 

 

 

C. Conclusion And Recommendations 

As conclusion, the littoral states have realized the importance of the Strait of Malacca for their 

economic interests. The strategic location of the Strait of Malacca cannot be denied for the purpose 

of international navigation. Indonesia, Malaysia and Singapore, so far, have entered many 

agreements regarding the boundary of territorial sea and continental shelf in the Strait of Malacca 

and also the Strait of Singapore.  What the littoral states have been done on the Strait of Malacca 

should be appreciated. They have gone thorough meetings and several agreements have been made 

since 1970s. They realized the importance of the Strait of Malacca including in economic, geo-

politic, security and environmental matters.  

In terms of environmental matter or marine pollution, these littoral states have concerned 

about this since long ago. However, serious initiative to make Strait of Malacca safety and secure 

was just made in 2004. It is the International Maritime Organization (IMO) initiating to ask the 
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littoral states to cooperate to settle issues in the Strait of Malacca. From then, annual meetings have 

been made amongst Indonesia, Malaysia and Singapore. Kuala Lumpur meeting in 2006 provides 

positive result The Cooperative Mechanism was born from this meeting and being landmark 

principle to prevent, reduce and control of marine pollution. 

In addition and regarding to the traffic limitation schemes, it is also important to consider the 

cross traffic limitation schemes from east coast of Sumatera to west coast of Malay Peninsula or vice 

versa. Many commercial and passenger ships cross the Strait of Malacca daily. It may be a danger if 

this traffic limitation scheme is not determined. If collision happens between large vessel and 

passenger ship, surely there will be pollution in the Strait and this is something that the world does 

not want.  
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